	
	
	



C. Michael Mitchell

E-mail: michaelmitchell@sgmlaw.com

Direct Line: 416-979-6417

Our File No. 03-1471
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September 26, 2003

FAX - 416-326-1571 
The Honourable Mr. Tony Clement

Minister of Health and Long-Term 

   Care for the Province of Ontario

c/o Ministry of Health and Long Term Care

10th Floor, 80 Grosvenor Street

Toronto, Ontario  

M7A 2C4

Dear Minister Clement:

	Re:   
	Application for Judicial review - Ontario Council of Hospital Unions, Ontario Health Coalition and Ontario Public Service Employees Union, Applicants and The Honourable Tony Clement and Her Majesty the Queen in Right of Ontario, Respondents - Divisional Court File No. 586/03


We act for the Ontario Council of Hospital Unions, Ontario Health Coalition and the Ontario Public Service Employees Union in the above-noted matter. In addition, we have now received instructions to act on behalf of the Service Employees International Union, and will be taking steps to have it added as an applicant.

As you know, our clients have launched an application to prohibit and, if necessary, quash and declare illegal, any approvals by the Minister of Health and Long-Term Care or his agents or representatives respecting contracts between the William Osler Health Centre and the Royal Ottawa Health Care Group and any third party regarding the privatization of the building and operation of those hospitals. 

It has come to our attention through news reports that the Ministerial approvals that are the subject of this legal proceeding have been granted this week or are about to be granted before the Ontario election scheduled for October 2, 2003, and in the face of our application for judicial review.  As is made plain in the application for judicial review, the position of the applicants is that the purported granting of any such approvals would be unlawful, and would constitute a fundamental violation of the Minster’s authority under the Public Hospitals Act and regulations.

Further, it is the position of our clients that for the Minister to grant such approvals during an election campaign would be contrary to legal and constitutional requirements and conventions.  It is a well-established principle that once parliament is dissolved, and an election campaign has commenced, the government’s freedom of decision-making is restricted to routine matters of administration; and that decision-making on matters involving controversy, matters which are not urgent, and matters which would unreasonably bind the decision-making of a future government, must be avoided. The approval of these schemes falls squarely within the category of conduct prohibited by the convention, and may recklessly and negligently expose public hospitals in Ontario to significant financial penalties which would inevitably be borne by the taxpayers of Ontario.

Given the existing election campaign, the public controversy surrounding these contracts,  the stated position of the other political parties in opposition to the awarding of any such contracts, the court action initiated by our clients challenging the legal validity of the schemes and any approvals given by the Government, and the principles and conventions of our parliamentary democracy, it would be a serious breach of the law and our democratic norms for the Government or the Ministry to take any further action to approve or proceed with any element of these transactions or proposed transactions at this time. Accordingly, we urge you to immediately exercise all the powers you have under the Public Hospitals Act to direct the hospitals to cease and desist from any actions in furtherance of any such contracts or proposed contracts. In addition, the applicants request that you refrain from granting any approvals until after the election, and until after the Court have determined the lawfulness of the schemes.  If you proceed, we reserve the right to take any necessary  legal action, and claim any appropriate relief, including holding you as Minister, and any delegate authorized to grant such approval, personally accountable for any resulting damages. 

We have instructions to immediately seek interim relief to restrain the granting of any approvals for the schemes at both Royal Ottawa and William Osler if we do not receive your immediate undertaking that no further action will be taken, and that you or your delegates will not approve or sign or take any other action in relation to these arrangements, pending disposition of this matter by the Courts. If you give such an undertaking, we are prepared to cooperate fully in scheduling an expedited hearing.

In order to proceed expeditiously with the resolution of this dispute by the Courts, we require the production forthwith of all documents in the possession of the Ministry relating to the  proposals, contracts and approvals, including the requests for proposal, the responses to the requests for proposal, all correspondence and communications, written or electronic, between the Ministry and the hospitals and any third parties in connection with the said contracts, and all internal memoranda, analyses and communications regarding the matter. We require that this material be provided to us not later than September 30, 2003. 

In order to expedite the proceedings, we are prepared to consider arrangements that will respect any confidentially issues arising from the disclosure of alleged confidential information, and urge you to have your legal counsel contact us to discuss any issues that arise in that regard. 

Sincerely,

C. Michael Mitchell
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cc:
The Honourable Ms. Janet Ecker

Ms. Dianne McDougall 

Mr. Phil Hassen

Mr. David Lindsay

Mr. Howard Hampton

Mr. Dalton McGuinty

Mr. Tony Dean

Ms. Lori Sterling

Mr. Jack Coop


Ms. Leslie McIntosh

Mr. Michael Hurley

Ms. Marcelle Goldenberg

Mr. Rick Blair

Ms. Leah Casselman

Ms. Natalie Mehra
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