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The potential impact of Canada’s international trade disciplines on government actions concerning Public-Private Partnerships (P3s) is now an important concern for municipalities.  On more than one occasion the risks of trade complaints and foreign investor claims have persuaded a municipal government to abandon plans to enter into P3 contracts.  The Federation of Canadian Municipalities has also taken up these issues and concerns, establishing ongoing communication with federal trade officials.

To some extent these developments were prompted by detailed legal opinions we prepared for the Canadian Union of Public Employees (CUPE) concerning P3 initiatives for water supply services in the Vancouver region, and sewage treatment services for Halifax.
  In response, the municipal governments involved and the Canadian Council for Public-Private Partnerships (C2P3) commissioned their own legal analyses concerning the issues we had raised.
 

Not surprisingly, C2P3 disagrees with some of the views we have expressed.  As its members are the principal beneficiaries of initiatives to privatize or contract out public services, it understandably discounts concerns that might interfere with such initiatives.  CUPE, of course, has a competing interest in preserving the integrity of public sector services and believes that there are very good public policy reasons for doing so.  

Earlier this year C2P3 published yet another legal opinion on the subject of international trade agreements.
 This one was prepared by Robert K. Paterson, Associate Dean and Professor of Law at the University of British Columbia. His opinion is presented as offering “Guidance for Municipalities” concerning public-private partnerships and trade agreements.  We will refer to it below as the C2P3 “guidance opinion”. The following is our response to the key assertions of that opinion.  

In brief: We believe the C2P3 “guidance opinion” is often inaccurate and at times simply wrong on key points.  Moreover the manner in which “guidance” is offered is often misleading, even when it is factually correct. To compound these problems, the opinion simply ignores leading and recent arbitral and judicial precedents that squarely refute some of the advice municipalities are being invited to rely upon. 

Having reviewed Mr. Paterson’s analysis, we have no reason to revise the views we have expressed and documented in the opinions we have prepared. These are available at http://www.cupe.ca/www/legalopinions.  Rather than reproduce those views here, the following assessment responds in an abbreviated manner to the key assertions of the C2P3 “guidance opinion”.

Because P3 partners, or their successors, will often qualify as foreign investors under NAFTA – and because NAFTA (Chapter 11) accords such investors a direct and unilateral right to claim damages for violations by NAFTA investment rules – the threat of investor-state claims is a particular concern. Much of the debate about the risks posed by P3 arrangements in the free-trade context has focused on the extraordinary provisions of Chapter 11, and that is true as well for the “guidance opinion” and our response to it. 

One final word about our approach. The C2P3 “guidance opinion” presents various statements that it characterizes as popular fallacies about P3s and international trade agreements. While these are offered in quotation marks, no citation or reference is given. We are not told who the authors were, or the context within which these views were expressed. In several instances the effect is to create a straw man which Mr. Paterson then proceeds to knock down.  In response we thought it would be more helpful to directly address the key assertions and omissions of the C2P3 guidance document, and to quote directly from it. 

Is it true that the provisions of P3 contracts “can do much to eliminate any concerns (real or perceived) municipalities may have about the impact of trade agreements”?

Much of the C2P3 “guidance opinion” is dedicated to making an argument that was also central to the legal opinion it previously commissioned from Fasken Martineau DuMoulin which made a similar assertion: A properly drafted contract can eliminate the application of NAFTA with respect to expropriation.
  Mr. Paterson would apparently extend the ambit of this statement to include all trade disciplines, not just those concerning expropriation. 

But this assertion is clearly at odds with established principles of international law and has been flatly refuted by a recent ruling of the International Centre for the Settlement of Investment Disputes (ICSID).  ICSID is the senior-most source of arbitral authority concerning international investment disputes and operates under the auspices of the World Bank. 

The particular case in point
 arose from a claim by a subsidiary of Vivendi Universal for US$300 million against the government of Argentina concerning a contract to privatize water and sewage services in a particular Argentinian province.  The case couldn’t be more relevant to the Canadian context, but it isn’t even alluded to in the C2P3 opinion. Because of the relevance and importance of the case it is summarized in Appendix “A.”  

The Vivendi case makes it very clear that it is simply not possible for a provincial government through contractual, or any other means, to either deny a private sector partner access to NAFTA dispute procedures; or alter in any way the rights foreign investors have been accorded under that or other trade agreements.  The same principle would apply fully to municipal and national governments as well.  Absent actual amendment to NAFTA or the GATS, it is simply not possible for a Canadian government, at any level, to suspend, circumvent, or otherwise alter the binding obligations engendered by these trade regimes. 

In fact, Canada has declared only one exclusion from dispute settlement for claims or challenges arising under NAFTA investment rules.
 In every other case, it has extended its prior and unilateral consent to be bound by the investor-state suit procedures.

While it is certainly true that foreign investors may not invoke investor-state procedures to seek damages for a simple breach of contract, a breach of a P3 contract may also violate the provisions of NAFTA investment disciplines and provide grounds for an investor-state claim for that reason. 

Take, for example, a dispute concerning a decision by a municipal government to cancel a P3 contract for non-performance by the private partner. That action could obviously give rise to a claim by either party for damages under the contract. But on the same facts, a foreign investor might also invoke NAFTA investor-state procedures claiming damages on the grounds that its investment had been expropriated, or that it had simply been treated unfairly.
  Of course, municipalities enjoy no such reciprocal rights.

In such a case, a foreign investor would have the right to choose its forum and might well prefer taking its claim to an international tribunal before which its public partner would have no right to standing. Indeed, NAFTA investment rules explicitly contemplate that a particular dispute may give rise to both domestic and international remedies.  Thus Article 1121 stipulates that by initiating a claim for damages under Chapter 11, foreign investors waive their right to initiate or continue...a domestic claim for damages arising from the same measure.
 

While the private partner/foreign investor cannot pursue damages in both venues simultaneously, it is quite clear from the Desona, Metalclad
 and other cases that it might go to court first and then, if unsuccessful, seek recourse under NAFTA.   

Alternatively, a NAFTA claim concerning an investment made under a P3 arrangement might have nothing at all to do with the contract itself but rather concern the actions of government or public officials that arise quite independently of it.  This is true in part because NAFTA accords foreign investors several rights which have no analogue under Canadian law, or which have been rejected by our courts.
 

For example, these extraordinary rights accord foreign investors the right to claim damages arising from the imposition of environmental and public health regulations, and several have successfully done so (see the Ethyl, Metalclad and SD Myers cases).
  As noted by ICSID in the Vivendi case, “A state may breach a treaty without breaching a contract, and vice versa...”.

The C2P3 “guidance opinion” suggests “Any contract should specify the jurisdiction under whose laws it is to be interpreted and the manner in which disputes in relation to it are to be resolved.”  This statement implies that it is possible to prevent a foreign investor from seeking recourse to investor-state arbitration. But as the Vivendi case makes quite clear, this is simply not possible. The P3 contract in the Vivendi case stipulated that the provincial courts would have exclusive jurisdiction to resolve all disputes arising under the contract. This did not deter Vivendi from invoking the provisions of a bilateral investment treaty (BIT), with provisions very similar to those set out in Chapter 11.  In upholding the right of Vivendi to do so, the appellate body of ICSID held that: 

A state cannot rely on an exclusive jurisdiction clause in a contract to avoid the characterisation of its conduct as internationally unlawful under a treaty.

In sum: At best, the C2P3 “guidance opinion” is misleading on this pivotal issue. While good contract drafting can certainly ameliorate the risks of disputes arising under any contractual arrangement, it cannot “eliminate” or even reduce access by foreign investors to NAFTA’s dispute machinery, nor can a P3 contract alter in any other way the rights of foreign investors under international law.  

Should municipalities take any comfort from the fact they cannot be named as parties to trade challenges or foreign investor-claims?
The C2P3 “guidance opinion” places considerable emphasis on the fact that a municipality can never be named as a party to a trade dispute or foreign investor claim. It even suggests that sub-national levels of the Canadian government can at least in theory, ignore these agreements altogether if they chose to.

The obligations of provincial and local governments are specifically delineated with respect to several international trade, services and investment disciplines.
 Moreover, under international law federal government entities are responsible for the actions of sub-national governments – a  point which the C2P3 “guidance opinion” acknowledges. 

Moreover under Article 105 Canada is obliged to ...  ensure that all necessary measures are taken in order to give effect to the provisions of this Agreement, including their observance, except as otherwise provided in this Agreement, by state and provincial governments. This is a considerably more onerous obligation than simply, as the C2P3 “guidance opinion” states, to use its best efforts to ensure provincial and municipal compliance.
 
However, while the actions of local governments are clearly subject to these treaty obligations, under Canadian constitutional arrangements, federal authority to implement a treaty is limited to matters that fall within its sphere of constitutional competence. But even though provincial and municipal governments are not as a matter of strict constitutional law bound by these obligations, it is highly irresponsible to imply that they could ignore them. 

Not only is the federal government obliged to use its considerable authority – including its spending powers – to ensure compliance by provincial and municipal governments, but retaliatory trade sanctions are routinely targeted in a strategic manner to punish offending governments and even particular politicians.
  Moreover, it is absurd to suggest that municipalities would somehow be insulated from the economic impacts of international trade sanctions, which of course impact Canada’s economy at every level as countervailing duties on Canadian softwood lumber exports makes painfully apparent.  

Yet the C2P3 “guidance opinion” repeatedly emphasises the fact that municipalities can “never be named as a party to” a trade complaint or foreign investor claim. Not only should this provide little comfort to municipal governments, but not being a party to such a proceeding precludes municipalities from directly defending their actions or policies. Instead, they must rely upon federal officials, who may or may not agree with the municipality’s policies, to defend them.

In sum: The fact that municipalities may not be named as respondents in a case challenging or claiming damages in consequence of their actions will do little to shield them from the ultimate consequences of an adverse ruling, but it does deny them the right to defend their actions before a trade panel or international tribunal.  

Can municipalities stipulate that a P3 contract be considered government procurement and thereby “excluded entirely from Chapter 11”?
The C2P3 “guidance opinion” states: In public-private partnerships where municipalities procure goods and services, municipalities are free to act in their best interest, without fear of a Chapter 11 claim.  This assertion is false. While procurement arrangements are excluded from all NAFTA services disciplines, that is not the case for NAFTA investment disciplines.  Article 1108:7 and 1108:8
 are quite clear that the exclusion for procurement measures applies only to certain NAFTA investment disciplines but not others, including those which have proven most problematic.

Quite apart from limited protection from investor-claims it is not at all clear that a typical P3 contract would be considered procurement in any event. Neither the WTO nor NAFTA agreements define the term “procurement”, which is usually understood as limited to the purchasing of products and services by governments and government agencies for their own consumption, direct benefit or use.
  Accordingly, contractual arrangements with governments but concerning the provision of goods or services for the use or benefit of individuals and entities outside the government would not, according to this definition, be considered “procurement.”  Such arrangements are more likely to be regarded as concession contracts and have typically been treated as such under international law (see the Desona and Vivendi cases). 

Even were this not the case, it would still be unclear that a public-private partnership to provide goods and services would qualify as government procurement.  In fact, the very notion of partnership fits poorly with the arms length character of the typical purchase and sale procurement contract.  Conversely, given the duration of many P3 contracts, which may extend to the entire life of the facilities involved, these initiatives are arguably more akin to privatization than to procurement.

In fact, in its earlier legal opinion on this subject, C2P3 acknowledged this uncertainty by conceding that “There is therefore a serious question as to where Chapter Eleven’s prohibition on performance requirements ends and where the municipalities right to conduct procurements free of NAFTA constraints begins.” 
 

Here again, C2P3 invites municipalities to rely on contract language to stipulate: that the entire [P3] agreement is a government procurement within the meaning of NAFTA Chapter 10 and 11 or the WTO Agreement on Government Procurement.  Inexplicably no reference is made to NAFTA services disciplines nor to the GATS. But more to the point, when it comes to the interpretation of international trade agreements, it is international not domestic law that matters.  For instance, under Article 1131, investor-state tribunals are directed to interpret NAFTA disciplines in accordance with the treaty itself and international law – not domestic law, and certainly not the preferences that municipal governments might from time to time articulate.   
In sum: On this key issue, the C2P3 “guidance opinion”: materially misrepresents the extent of NAFTA’s exclusion for procurement; asserts a questionable characterization of P3 contracts as procurement; and repeats erroneous advice that municipalities rely on P3 contract language to “eliminate” the threat of trade challenges and investor claims.

Are concerns about the risk of investor claims and trade challenges overstated? 

A good deal of the C2P3 “guidance opinion” is dedicated to rebutting various and unattributed statements that are said to have been made about NAFTA and WTO disciplines.  For its part, C2P3 describes the risks of such claims as “minuscule” and requiring no more than that municipalities go about their everyday business in good faith.

But the reason for concern about the potential for such claims and challenges arises not from idle speculation, but from experience with these dispute regimes and the pronouncements of international tribunals. Rather than address these troubling precedents square-on, the C2P3 “guidance opinion” ignores them, focusing instead on the purported and unattributed comments of critics. 

We have already raised the Vivendi precedent in this regard, but another even closer to home is the decision of the Supreme Court of British Columbia in the Metalclad case.  

That case arose from an application by Mexico for review of an award of more than US$18 million against it under NAFTA investment rules. At issue was the decision of an impoverished rural municipality to deny a US company a permit to establish a 650,000 ton/year hazardous waste facility on land already so contaminated with toxic waste that local groundwater was seriously polluted. The investment tribunal concluded that by denying the company a permit, the municipality had expropriated its investment in a facility it had never operated, and which it had built without ever applying for local approval. Reviewing the award of that Tribunal the judge concluded that: 

The Tribunal gave an extremely broad definition of expropriation for the purposes of Article 1110.  In addition to the more conventional notion of expropriation involving a taking of property, the Tribunal held that expropriation under the NAFTA includes covert or incidental interference with the use of property which has the effect of depriving the owner, in whole or in significant part, of the use of reasonably to be expected economic benefit of property. This definition is sufficiently broad to include a legitimate rezoning by a municipality or other zoning authority.  However, the definition of expropriation is a question of law with which this Court is not entitled to interfere under the International Commercial Arbitration Act [emphasis added].

Contrary to the assertions of the C2P3 “guidance opinion”, it is quite clear that by this NAFTA standard many “good faith” government actions could found a claim for damages. 

The BC Supreme Court ruling is even more important for the fact that it is the only judicial authority concerning the meaning and application of NAFTA investment disciplines. By any standard, this seminal judicial ruling offers a startling assessment of the scope of NAFTA’s expropriation rule.
  Yet the C2P3 “guidance opinion” barely mentions the case, focussing instead on NAFTA decisions far less relevant. Yet it persists in the view that NAFTA investment rules do no more than guard against what it has previously described as a type of egregious conduct rarely seen in Canada.
   

Moreover the unqualified right to be compensated at fair market value in every case of expropriation represents a fundamental departure from Canadian constitutional principles concerning expropriation. In Canada and many other common and civil jurisdictions, property rights are not regarded as unconditional but rather subject to certain over-riding social objectives or concerns.  This is why Canada explicitly rejected the inclusion of private property protection in the Constitution Act, 1982.
As noted by a Canadian legal scholar, NAFTA effectively codifies the protection of the private property interests of foreign investors that is inherent in the US Constitution and Bill of Rights, but not our own.
 While nothing in NAFTA prevents governments from expropriating property, the obligation to pay compensation in accordance with Article 1110 is binding and enforceable, notwithstanding any stipulation to the contrary that might be made by Canadian legislatures or courts.
Other seminal cases that are directly relevant to the questions at large in this context have also been ignored by the C2P3 “guidance opinion”. We have already noted its remarkable failure to raise or address the decision of ICSID in the Vivendi suit. But there are other foreign investment claims that have arisen from P3 deals that have soured.  These include claims by Bechtel against the government of Bolivia arising from a contract to privatize water services and infrastructure, and other claims by water and energy conglomerates arising from P3 and related contracts.

Finally we should note the claim by United Parcel Services of America against Canada for more than a quarter of a billion dollars concerning the delivery of mail, parcel and courier services by Canada Post.
 The case is the first investor claim to challenge the right of governments to maintain a public sector monopoly and has broad implications for other public services, from water treatment to health care. Moreover, because the place of arbitration for that claim was chosen to be the United States, no recourse from the award will lie to Canadian courts. 

In sum: The brief history of NAFTA and WTO dispute resolution has already demonstrated the utility of these regimes as instruments for assailing environmental, public health, resource management and other non-commercial public policies and laws.  Moreover, only by the broadest definition can such government measures be considered trade related.
 Moreover, as confirmed by the BC Supreme Court, investor-state tribunals are free to interpret NAFTA requirements so broadly as to cast a shadow over the most routine municipal government decisions. It is simply not credible to suggest that this experience and jurisprudence should not give rise to serious concern.

Are other claims made by the C2P3 “guidance opinion” reliable?

We would also challenge several of the other assertions made by the C2P3 “guidance opinion” which offers interpretations of NAFTA and WTO disciplines that would certainly be contested, should a foreign investor/P3 partner choose to invoke its rights under NAFTA, or successfully lobby its home government to do so on its behalf under NAFTA or the WTO.  These would include the dubious contentions that:

· municipalities can favour local suppliers in P3 contracts because they will be treated as procurement contracts – but this is only true to a certain extent and then only where the P3 contract qualifies as procurement, a characterization which is doubtful;

· the supply of a service by a municipality, whether achieved through a fully public system or through a public-private partnership would be considered a supply of a service in the exercise of government authority .... and therefore would not be subject to even minimal obligations of the GATS.
  But even C2P3 now appears to concede that the application of the GATS is unclear; 
 

· environmental and public health regulations are not ever (sic) likely to be held in violation of any Chapter 11 provisions –  but this assertion simply ignores the significant number of both official and unofficial challenges to such measures; and that,

· lost profits are not recoverable under NAFTA investment rules, but this is precisely what occurred in both the S.D. Myers and Metalclad cases where substantial damages were awarded against Canada and Mexico respectively on account of business losses that were purely prospective.

In our previous legal opinions we steered clear of making estimates about the likelihood of particular cases arising and also warned of the pitfalls of making confident predictions given the considerable uncertainty associated with investment, services and trade rules, which are often ill-defined, unprecedented and untested. Rather, in summarizing our views, we stressed that: 

In light of the dramatic expansion of the scope of international trade agreements over the past few years, our opinions have stressed the need for municipal officials to now take Canada’s trade obligations into account when considering partnerships with the private sector to establish infrastructure or provide municipal services.  We trust that the debate that has emerged about the concerns we have identified, will prompt a much closer examination of the nature of Canada’s international trade obligations by public officials considering the P3 option.

Similar comments were recently made by one Canada’s more prominent international trade lawyers. Remarking on the potential risks of privatization of health care services in light of Canada’s international trade obligations, Jon R. Johnson had this to say:

Increasing for-profit private sector involvement in the health care system must be approached with caution. Amending provincial laws to increase foreign involvement diminishes the shield provided by the Annex I reservation. Opening areas to for-profit firms that are currently the sole preserve of non-profit firms could trigger national treatment issues under NAFTA and, depending upon the state of Canada’s commitments, the GATS. However, as to whether claims or challenges would actually result is another matter, and one that is capable of being assessed before a step in this direction is taken.

We believe the comments apply equally to other public services, and we obviously agree with his advice.
 Furthermore, we would stress the importance of obtaining legal advice from firms or sources that are knowledgeable, and which have no conflict of interest. It would also be prudent in our view for municipalities to submit such assessments in an open and transparent review process in order to ensure their rigour and independence.  

In sum: Given the scale of the financial commitments engendered by many P3 proposals, and in light of the critical importance of the services involved, in our opinion, it is essential that would-be public partners conduct a comprehensive and thorough assessment of the special risks posed by P3 arrangements in the context of international and binding disciplines concerning trade in services and foreign investment. 

Appendix “A” 

Générale des Eaux v. Argentine Republic

In a case involving a P3 agreement for water and sewer services, Compagnie Générale des Eaux (CGE), an affiliate or subsidiary of Vivendi, together with its Argentinian affiliate Compañía de Aguas del Aconquija (CAA), brought a claim for over US$300 million against Argentina pursuant to the provisions of a bilateral investment agreement with features similar to those in NAFTA.  The dispute arose from a Concession Contract that CAA entered into with the provincial government of Tucumán in 1995. That contract grew out of a 1993 decision by the government of Tucumán to privatize its water and sewage facilities. 

Disagreements soon arose between CGE and the province concerning the Concession Contract and became the subject of extensive publicity and controversy.  The intractable nature of these disagreements ultimately drew the governments of France and Argentina into the dispute. 

When efforts to settle the dispute failed, the French-based conglomerate sued under the investment treaty.  The company cited a long list of grievances predominantly directed at the provincial government and its officials.  These included complaints that one can readily imagine arising in a Canadian context, including claims that:

· health authorities had improperly issued orders and imposed fines concerning the company’s alleged failure to install proper water testing equipment, or conduct and provide proper water testing;

· an Ombudsman had improperly deprived CGE of the right to cut off service to non-paying customers, and;

· the province had failed to allow proper rate increases.

The first issue the Tribunal addressed was its jurisdiction to consider the complaint in light of an explicit assignment by Concession Contract of such disputes to the exclusive jurisdiction of local administrative tribunals. S. 16(4) of the contract provided that: for the purposes of interpretation and application of this Contract the parties submit themselves to the exclusive jurisdiction of the Contentious Administrative Tribunals of Tucuman [the provincial jurisdiction].

Rejecting this objection, the Tribunal found that notwithstanding this proviso, it had jurisdiction to hear the CGE claim that Argentina had violated its obligations under the investment treaty and held that: 

Neither the forum-selection provision of the Concession Contract nor the provisions of the ICSID Convention and the BIT on which the Argentine Republic relies preclude CGE’s recourse to this Tribunal on the facts presented.
The Tribunal also confirmed that under international law:

It is well established that actions of a political subdivision of a federal state, such as the Province of Tucumán in the federal state of the Argentine Republic, are attributable to the central government. It is equally clear that the internal constitutional structure of a country can not alter these obligations.
But having found that it had authority to consider the complaint, the Tribunal also found that, given the complexity of the 111-page single-spaced Concession Contract, it was impossible for it to distinguish or separate violations of the investment treaty from breaches of the contract without first interpreting and applying the detailed provisions of that contract. It also found that, absent a clear and independent breach of the investment treaty by Argentina, the Claimants had a duty to pursue their rights before the domestic tribunals referred to by the Concession Contract before seeking recourse to international arbitration. 

Unhappy with this result, the company successfully appealed to the ICSID for an annulment of the Tribunal’s ruling. The decision of the annulment proceeding is reported on the ICSID web site: http://www.worldbank.org/icsid/cases/awards.html. It is noteworthy that the president of that tribunal was a Canadian, Mr. L. Yves Fortier. 

In deciding that Vivendi was entitled to have its claim under the BIT determined, whatever the provisions of the Concession Contract, the tribunal concluded: 

In the Committee’s view, it is not open to an ICSID tribunal having jurisdiction under a BIT in respect of a claim based upon a substantive provision of  that BIT, to dismiss the claim on the ground that it could or should have been dealt with by a national court.  In such a case, the inquiry which the ICSID tribunal is required to undertake is one governed by the ICSID Convention, by the BIT, and by applicable international law. Such an inquiry is neither in principle determined, nor precluded, by any issue of municipal law, including any municipal agreement of the parties [para. 102].

Moreover the Committee does not understand how, if there had been a breach of the BIT in the present case (a question of international law), the existence of Article 16(4) of the Concession Contract could have prevented its characterization as such.  A state cannot rely on an exclusive jurisdiction clause in a contract to avoid the characterisation of its conduct as internationally unlawful under a treaty [para. 103].

As for distinguishing between claims arising from a P3 contract in the context of an international treaty according the private partner certain and often exclusive rights, the Tribunal had this to say: 

In accordance with the general principle ... whether there has been a breach of the BIT and whether there has been a breach of contract are different questions. Each of these claims will be determined by reference to its own proper and applicable law — in the case of the BIT, by international law; in the case of the Concession Contract, by the proper law of the contract .... [Para. 96]

The Tribunal quoted from leading cases on this question in the ELSI as follows: 

Compliance with municipal law and compliance with the provisions of a treaty are different questions. What is a breach of treaty may be lawful in the municipal law and what is unlawful in the municipal law may be wholly innocent of violation of a treaty provision. [Para. 97]

To the degree that there was ever any doubt about whether a municipality can contain or restrict the rights of foreign investors under NAFTA, the Vivendi annulment decision conclusively answers this question - “no”.  
�  See for example: Public-Private Partnerships: Assessing the Risks Associated with International Trade, Investment and Services Agreements, Feb. 2002, http://www.cupe.ca/www/legalopinions/5382/


�  See opinions by Don Lidstone prepared for the GVRD, which has not to our knowledge been made public; by Fred Dickson, of Patterson, Palmer, Hunt and Murphy, Executive Summary of Review of Shrybman Opinion and Comments on its applicability to the HRM Project, Nov. 2, 2001 [referring to the opinion concerning the Seymour Water Filtration Plant not the HRM project]; and also see The Canadian Council for Public-Private Partnerships Submission to the Walkerton Inquiry Part 2, Comments of Fasken Martineau DuMoulin LLP on the Shrybman Opinion (herein the “Fasken Martineau Dumoulin” opinion).


� The Canadian Council for Public-Private Partnerships; PPP and Trade Agreements: Guidance for Municipalities, March 2003. 


� Note 3, p.32


� Supra note 2, Fasken, Martineau, Dumoulin, at p. 2.  


� See the decision of Mr. L. Yves Fortier, Q.C., Professor James R. Crawford, and Jose Carlos Fernandez, dated July 3, 2002. In the Matter of Annulment Proceeding in the Arbitration between Compana de Aquas Aconquija S.A. and Vivendi Universal v. Argentine Republic, ICSID Case No. ARB/97/3.


� Annex 1138:3 for A decision by Canada following a review under the Investment Canada Act.


� Article 1122:1.


� Article 1102: National Treatment, and Article 1104: Standard of Treatment and 1105: Minimum Standard of Treatment also engender elements of fairness or non-discrimination.   


� Article 1121: Conditions Precedent to Submission of a Claim to Arbitration 


1. A disputing investor may submit a claim under Article 1116 to arbitration only if: 


(a) the investor consents to arbitration in accordance with the procedures set out in this Agreement; and 


(b) the investor and, where the claim is for loss or damage to an interest in an enterprise of another Party that is a juridical person that the investor owns or controls directly or indirectly, the enterprise, waive their right to initiate or continue before any administrative tribunal or court under the law of any Party, or other dispute settlement procedures, any proceedings with respect to the measure of the disputing Party that is alleged to be a breach referred to in Article 1116, except for proceedings for injunctive, declaratory or other extraordinary relief, not involving the payment of damages, before an administrative tribunal or court under the law of the disputing Party. 


� These and other cases can be found on the internet at www.naftaclaims.com.


� See discussion concerning expropriation infra, and the refusal of Canadian courts to recognize economic interest as a basis for asserting equality rights under the Canadian Charter of Rights and Freedoms, see Irwin Toy Ltd. v. Attorney General of Quebec, [1989] 1 S.C.R.927. 


� Methanex, a Canadian company, is claiming $970 million in damages because it alleges that ground-water protection measures established by California and other states offend NAFTA expropriation and other rules, and have prevented it from marketing a fuel additive it manufactures. 


�  Note 6, at para. 103.


� Note 3, p.20


� Also see Article 201:2 which further provides: ... unless otherwise specified, a reference to a state or province includes local governments of that state or province. 


� Note 4, pp. 21 and 39.


� For example, in response to what it argued was foot dragging by Canada in implementing a ruling against it by the WTO in the split run magazine case, the US threatened to impose $300 million in retaliatory sanctions including against Canadian steel exports, which of course have little to do with magazines but a great to do with the responsible Minister’s  constituents.  


� 7. Articles 1102, 1103 and 1107 do not apply to: 


procurement by a Party or a state enterprise; or .....


     8. The provisions of: ..... 


(b) Article 1106(1)(b), (c), (f) and (g), and (3)(a) and (b) do not apply to procurement by a Party or a state enterprise; and ...


� These are Article 1110: Expropriation and Compensation, and Article 1105: Minimum Standard of Treatment.  In fact, procurement measures are reserved in whole or in part from only four NAFTA investment disciplines. 


�  For a detailed analysis of how the term procurement is used by Canada and key international bodies see pp. 16-19 of the author’s legal opinion concerning the Halifax Harbour Solutions Project, Sept. 2001. 


� Note 2, Fasken Martineau DuMoulin opinion, p.14.


� Note 3, p. 42


� The United Mexican States vs. Metalclad Corporation, 2001 BCSC 664, reasons for judgement of the Honourable Mr. Justice Tysoe, released May 22, 2001 at para. 99.


� The NAFTA expropriation rule prohibits government measures which directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of such an investment – see Article 1110.


� Note 2, Fasken Martineau DuMoulin, p. 3


� David Schneiderman, “NAFTA’s Takings Rule: American Constitutionalism Comes to Canada”, 46 University of Toronto Law Journal 499 (1996), at  pp. 521-523. This is generally so in Commonwealth constitutions. Also see Jon Stanley, “Keeping Big Brother Out of Our Backyard : Regulatory Takings as Defined in International Law and Compared to American Fifth Amendment Jurisprudence”, 15 Emory Journal of International Law 349 (2001);  David Schneiderman, “Investment Rules and New Constitutionalism” 25 Law and Social Inquiry 757 (2000); and Chris Tolefson, “Games without Frontiers : Claims and Citizen Submissions under the NAFTA Regime” 27 Yale Journal of International Law 141.





� Most recently a subsidiary of Suez, another very large international water services conglomerate, has decided to return a concession contract to Manila’s government, and claim $US 300 million in damages under an investment treaty with provisions similar to those in NAFTA. 
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